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STATEMENT OF THE CASE
Nature Of The Case
Albert Moore appeals from the summary dismissal of his petition for postconviction relief.

Statement Of The Facts And Course Of The Proceedings
Moore was charged in separate cases with felony DUI. State v. Moore,
148 Idaho 887, 231 P.3d 532 (Ct. App. 2010).

In one case (docket 35486,

hereinafter "First DUI") Moore was convicted after trial, in the other (docket
36033, hereinafter "Second DUI") he entered a conditional guilty plea, and the
appeals from each conviction were consolidated. W..,. at 890-91, 231 P.3d at 53536.

The Idaho Court of Appeals vacated the judgment in the First DUI case

because of the erroneous admission of evidence of a prior, out-of-state
conviction at the enhancement phase of the trial and, although it rejected
Moore's claims of error in the Second DUI, remanded for determination of
whether Moore was entitled to withdraw his plea because of the reversal in the
First DUI case.

W..,. at 904, 231 P.3d at 549.

On remand, the First DUI was

reduced to a misdemeanor. 1 (Tr., p. 5, L. 22 - p. 6, L. 7.) The Second DUI,
however, was affirmed on remand by the district court which rejected Moore's
motion to withdraw his plea. State v. Moore, 152 Idaho 203, _ , 268 P.3d 471,
471-72 (Ct. App. 2011).

1

The record contains nothing indicating what process followed the Idaho Court of
Appeals' opinion vacating the judgment of conviction.
1

Moore filed a petition for post-conviction relief. (R., pp. 4-16.) In relation
to the First DUI he asserted five claims. His first claim was that his conviction
was secured by perjury, supported by allegations that Ada County sheriff's
deputies testified falsely at his trial when they stated that Meridian police officers
were present at the scene. (R., pp. 5, 10, 59.) He supported this claim with his
own affidavit alleging that Meridian police officers were not present and a letter
from the Meridian Police Department stating that no police reports had been
generated for the time and place in question. (R., pp. 10, 59.) His second claim
was that the prosecution, judge, and defense counsel withheld evidence by not
allowing police reports to be submitted to the jury. (R., pp. 5, 10-11.) His third,
fourth, and fifth claims were that his trial counsel was ineffective for failing to get
a mistrial based on the jury instructions, failing to get a transcript from North
Dakota which would have proved his conviction was not for driving under the
influence, and failing to get an affidavit "from Meridian police" that would have
shown the Ada County deputies lied about the presence of Meridian police
officers. (R., pp. 6, 12-14.)
In relation to the Second DUI Moore asserted only one claim. Specifically,
he claimed that the prosecution was vindictive for pursuing the prosecution after
the statutory speedy trial time had run. (R., pp. 5, 11-12.)
The district court granted Moore's motion for appointment of counsel. (R.,
pp. 17-19, 22.) The state moved for summary dismissal of the petition. (R., pp.
86-87.)

Specifically, the state asserted that Moore's petition asserted claims

which should have been or were in fact addressed in the criminal case or on

2

1

appeal in that case and that Moore s affidavits failed to raise a material issue of
fact.

(Id.)

After a hearing the district court granted the state's motion and

summarily dismissed the petition. (R., p. 97; Tr., p. 7, L. 22 - p. 10, L. 9.)
Moore timely appealed.

(R., pp. 99-102.)

The district court appointed

counsel to represent Moore on appeal (R., pp. 106-09), but counsel withdrew
(Motion to Withdraw as Counsel of Record and to Allow Appellant to Proceed Pro
Se (10/19/2011); Order Granting Motion to Withdraw as Counsel of Record and
to Allow Appellant to Proceed Pro Se (11/07/2011 )).

3

ISSUE
Moore's brief contains no discernable statement of issues (see generally
Appellant's brief). The state submits the issue on appeal as follows:
Has Moore failed to demonstrate that he presented a viable prima facie
claim for post-conviction relief such that he was entitled to an evidentiary hearing?

4

ARGUMENT
Moore Has Failed To Demonstrate That He Presented A Prima Facie Claim For
Post-Conviction Relief Such That He Was Entitled To An Evidentiary Hearing
A.

Introduction
As set forth more fully above, most of Moore's post-conviction claims

addressed the fairness of his trial in the First DUI, and his claim in relation to the
second DUI hinged upon a claim that his prosecution violated the speedy trial
statute.

(R., pp. 5-12.)

Review of these claims demonstrates that Moore has

shown no error in the summary dismissal of his petition because all his claims
were properly dismissed as waived or resolved in the criminal proceedings,
without a factual basis, or both.

B.

Standard Of Review
In reviewing the summary dismissal of a post-conviction application, the

appellate court reviews the record to determine if a genuine issue of material fact
exists which, if resolved in petitioner's favor, would require relief to be granted.
Nellsch v. State, 122 Idaho 426, 434, 835 P.2d 661, 669 (Ct. App. 1992). The
court freely reviews the district court's application of the law.

kl at 434,

835 P.2d

at 669. However, the court is not required to accept either the applicant's mere
conclusory allegations, unsupported by admissible evidence, or the applicant's
conclusions of law.

Ferrier v. State, 135 Idaho 797, 799, 25 P.3d 110, 112

(2001).

5

C.

Moore Has Failed To Show Error In The Summary Dismissal Of His
Claims Because They Were Either Barred Or Because He Failed To
Present Any Factual Basis For The Claims
The remedy available under the Uniform Post-Conviction Procedure Act

("UPCPA") "is not a substitute for nor does it affect any remedy incident to the
proceedings in the trial court, or of an appeal from the sentence or conviction."
I.C. § 19-4901 (b). In addition, an "issue which could have been raised on direct
appeal, but was not, is forfeited and may not be considered in post-conviction
proceedings" except under very limited circumstances. I.C. § 19-4901 (b). The
plain language of these statutory provisions indicates that matters that could and
should have been addressed in the criminal case or on direct appeal are not
properly brought under the UPCPA. See Hoffman v. State, 125 Idaho 188, 19091, 868 P.2d 516, 518-19 (Ct. App. 1994) (refusing to consider issues that should
have been raised on direct appeal). Thus, all issues that were 2 or could have
been addressed in the underlying criminal case are waived and cannot be
asserted in post-conviction proceedings.
Even if not barred, a claim for post-conviction relief is subject to summary
dismissal pursuant to I.C. § 19-4906 if the applicant "has not presented evidence
making a prima facie case as to each essential element of the claims upon which
the applicant bears the burden of proof." Berg v. State, 131 Idaho 517, 518, 960
P.2d 738, 739 (1998); Roman v. State, 125 Idaho 644, 647, 873 P.2d 898, 901
(Ct. App. 1994). The factual showing in a post-conviction relief application must

2

Issues actually decided in the criminal case are also barred by principles of res
judicata. See State v. Rhoades, 134 Idaho 862, 863, 11 P.3d 481, 482 (2000);
Gubler v. Brydon, 125 Idaho 107, 110, 867 P.2d 981, 984 (1994).
6

be in the form of evidence that would be admissible at an evidentiary hearing.
Drapeau v. State, 103 Idaho 612,617, 651 P.2d 546, 551 (Ct. App. 1982); Stone
v. State, 108 Idaho 822, 824, 702 P.2d 860, 862 (Ct. App. 1985).

To show

ineffective assistance of counsel a claimant must prove both that counsel's
performance was objectively deficient and that prejudice arose from the
deficiency.

Strickland v. Washington, 466 U.S. 668, 687-88 {1984); Giles v.

State, 125 Idaho 921,924,877 P.2d 365,368 {1994); Cunningham v. State, 117
Idaho 428, 430-31, 788 P.2d 243, 245-46 {Ct. App. 1990).
Application of these legal standards to Moore's claims shows that the
district court properly dismissed Moore's petition.
Moore's first claim is that the deputies who testified at his trial perjured
themselves when they testified that Meridian Police Department officers were
present at or near the scene of Moore's crime when they arrived. (R., p. 5.) A
related claim is that his counsel was ineffective for failing to secure an affidavit
that would prove the perjury. (R., p. 6.) The evidence of perjury was Moore's
own proffered testimony that Meridian officers were not present {R., p. 10) and a
letter from the Meridian Police Department that stated it had no record that
officers were present, although it was "possible that Meridian Police Officers may
have responded to calls at the location" but records were not generated because
there would have been no records "unless an officer conducted an investigation
or took some enforcement action" (R., p. 59). Whether the criminal jury believed
Moore's or the officers' version of events was a matter actually decided (if Moore
testified) or that could have been decided at the criminal trial. Moore's evidence
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in the form of the letter from the Meridian Police Department fails to show that his
counsel failed to investigate potential evidence to impeach the deputies, much
less that counsel was ineffective in his investigation.
Moore's second claim is that the district court and counsel withheld
evidence from the jury by not admitting police reports at trial. (R., pp. 5, 10-11.)
Evidentiary rulings are, of course, matters properly addressed on direct appeal
and are therefore not proper post-conviction claims. Even if not barred, there is
no evidence suggesting that the police reports were admissible evidence or
would have benefited Moore at trial.
Moore's third claim was that the prosecution was vindictive because the
prosecutor pursued the DUI charges in violation of the speedy trial statute. (R.,
pp. 5, 11-12.) Speedy trial, however, is an issue properly addressed on appeal
and is therefore waived if not addressed in the criminal case. Moore's speedy
trial claim was in fact litigated in the criminal case.

State v. Moore, 148 Idaho

887, 899-903, 231 P.3d 532, 544-48 (Ct. App. 2010). This claim is barred.
Moore also asserted two additional claims of ineffective assistance of
counsel, for failing to "declare mistrial" based on alleged errors in the jury
instructions and failing to obtain a transcript related to his North Dakota
conviction.

(R., pp. 6, 12-15.)

Moore presented no evidence of any actual

instructional error and therefore failed to present a material issue of fact as to
either deficient performance or prejudice. 3 Likewise, the question of whether the

3

Moore's claims of jury instructional error apparently are based on the contention
that actual physical control of a vehicle while under the influence is a lesser
included offense of DUI. (Appellant's brief, pp. 4-5.)
8

North Dakota conviction could be used to enhance Moore's Idaho DUls to
felonies was actually litigated in the state's favor in the criminal case. Moore,
148 Idaho at 894-99, 231 P.3d at 539-44.

Moore has failed to show that a

transcript from North Dakota would have assisted counsel to litigate any matter
regarding the North Dakota conviction in Moore's favor.
Review shows that Moore's claims for post-conviction relief were properly
dismissed as either barred because they were or should have been asserted in
his criminal case, or because Moore failed to present evidence showing a prima
facie claim for post-conviction relief.

CONCLUSION

The state respectfully requests this Court to affirm the district court's order
summarily dismissing Moore's petition for post-conviction relief.

DATED this 2nd day of April, 2012.
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